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1. Holding in 54 Comp. Gen. 624 (1975) that funds
appropriated to Secret Service are not available
for protection of Secretary of Treasury because
authorizing legislation, 13 U.S.C. & 3056 (a)
(1970), does not include Secretary among those
entitled to protection, is reaffirmed. Admin-
istrative transfer to Secret Service of function
of protecting Secretary does not, without more,
make Secret Service appropriations available for
that purpose.

2. Because intended use of Secret Service appropria-
tion for protection of Secretary of Treasury was
disclosed to and apparently acquiescad in by
Congreass in connection with fiscal vear 1976

apvroorlatlon reguest that apﬁroorlatlon is avail-
able for such protection.

3. Since purpose of 54 Comp. Gen. 624, to stop then
unauthorizad use of Secret Service funds for
protaction of Secretary of Treasury, has been
achieved, Departmant apparently actzd4d in good

. : faith, and Congress has acquiesced in use of

N fiscal vear 1975 Secret Service appropriation for

o protection of Secretary, no useful purpose would

° be served by reguiring reimbursement of Secret
Service appropriation from appropriation for Office
of Secretary of Treasury for period from decision
in 54 Comp. Gen. 624 until fiscal y=ar 1976.

The General Counsel of the Department of the Treasury
has asked, in effect, that wz reconsider our decision at
54 Comp. Gen. 624, dated January 23, 1875, in which we held
that funds appropriated for the operations of the Secret
Service were not available for Secret Service protection of
the Secretary of the Treasury, and that protection of the
Secretary provided thereafter by the Secret Service should
be on a reimbursable basis pursuant to 31 U.S.C. 8 686(a)
(1970), with reimbursement to be made from funds appropriated
for salaries and expenses for the Oifice of the Secretary
of the Treasury. In connection with the request for recon-
sideration, the General Counsel proposed, and we agreed,
that the protection of the Secretary continue to be funded
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from the Secret Service appropriation, with the understanding
that, should our decision in 54 Comp. Gen. 624 not be modified,
the Department would then take action to charge the cost of
protection of the Secretary after the date of that decision

to the appropriation for the Office of the Secretary.

Upon reconsideration, for the reasons set forth below,
we £ind no justification for modifying our conclusion that
funds appropriated to the Secret Service, prior to the
enactment of the appropriation for fiscal year 1976, were
not available for the purpose of providing protection to
the Secretary of the Treasury. We have also concluded that
funds appropriated to the Secret Service for fiscal vear
1976 are available for protection of the Secretary, and
we have modified our decision in 54 Comp. Gen. 624, to the
extent that we now balieve that no useful purposa would be
served by reqguiring the cost of protection provided by
the Secret Service to the Secretary after January 28, 1975,
the date of that decision, to be reimbursed from the appropria-
tion for the Office of the Secretary. '

The General Counsel, in arguing that the appropria-
tion for the Secret Service is available for protection:
of the Secrastary, relies on the provisions of Reorganiza-
tion Plan No. 26 of 1950, 31 U.S.C. 8 1001 nt. (1270).
Reorganization Plan No. 26 transfers all functions of
all other officers of the Department and of all agencies
and employeces of the Department to the Secretary, with
exceptions not here relevant. It goes on to provide
that the Secretary may:

, "x % * from time to time make such
provisions as he shall deem appropriate
authorizing the performance by any other
officer, or by any agency or employee,
of the Department of the Treasury of any
functian of the Secretary, including any
function transferred to the Secretary by
the provisions of this reorganization plan.”
Section 2, Reorganization Plan No. 26.

In addition, the Secretary may from time to time:
"x & * offect such transfers within

the Department of the Treasury of any of
the records, property, personnel, and
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unexpended balances (available or to be

made available) of appropriations, alloca-
tions, and other funds of such Department

as he may deam necessary in order to carry
out the provisions of this reorganization
plan.” Section 4, Reorganization Plan Ho. 26.

The Genaral Counsel notas that in 54 Comp. Gen. 624

we found that authority exists for protoction of ths

Secretary, notwitastanding that therxe is no express.,
statutory authority for it. The General Counsal argues
that protecting tha Secretary is therefore a "function”

of the Department in the sense of that word in Reorganiza-
tion Plan Ho. 256: that this function is vested in the
Secretary by tha Reoryanization Plan; that the function
may, also by virtue of the Plan, ba transferred to the
Secret Service, as an agancy of the Department; and that
the kFian allows the concomitant transfer to the Secret
Service bv the Sacretary of balances of fundg deenmed
necessary to caxry out the provisiens ¢of the Plan.

fle states that, oncs such a transfer has baen made, the
function of protecting the Sscretary becomes a continuing
function of the Secrat Service and, accordingly, appropria-
tions thereafter made to the Sacret Service for neceasary
expenses bacoae availaile auvtomatically for protection

of tha Secretary. ' _ '

The General Counsel concedes that the transfer of
function which he contends has taXen place was accomplished
without tha formaliiy of a written Treasury order. Iis
view, howaver, is that:

“f# * % there {3 no regquirement for such
formality, particularly where for the safety

.//// of tha protectea there nay ba a desire to

withhold the very fact of the existence of
such protection from those who might wish to
harm the protectee. A long continued
ajdminiztrative practice, if not & de jure
transfzr .of functions, is, at least, evidence
of such a transfer. In the instant situation,
almost every Secretary of the Treasury since
1950 (if rot even earlier) has received Secret
Service protection, when and as required.
Therafore, wa believe, as a ratter-of law,

the function of protecting the Secretary has

._3_
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been vested in the Secret Serxrvice for many
years and pursuant to 2 4 of Reorganization
Plan to. 26 of 1939 the appropriations of
Secret Service are today available for such
protection ¢ & % =

It follows, the Goneral Counsel contends, that appropria-
tions for the Office of ths Secretary nsed not be used

to reimburse the Secret Service for protective services
providad to the Secrztary.

Wwith respect to the argument that the function of
protectiny the Secretary may be transferred to the Secret

- Service, we have stated, as the General Counscl poiate
out, taat protection of the Sccretary may be providad by

the Department. The Secretary is, by law, tha head of
the Departuwent (31 U.S.C. B1201 (1970)), and i3 empowexed
by law to:

“% % & .rescribe regulations for the
government of his department, the con
of its employeges, the distribution an
performance of its business % & & ¢
5 U.5.C. 8 301 (13973). ’

At
A ML, L
a

Accordingly. aa the General Couns2l suggests, the Secretary
can presumzbly order aany office or componant ¢of the Devart-
ment, including tae Secret Service, €0 provida protection
for him, pursuant to his genaral admdnistrative authority,
even without reliance on Reorganlzation Plan lo. 28. Tha
gquestion remains, however, whother funds appropriated to the
Secrot Sarvice are available for the purpose of carrying
out the function asaigned to it of protecting the Secretary.

The General Counsgal argues that appropriations to
the Scecret Service are available to protect the Secretary
pursuant to section 4 of Reorgyanization Plan No. 26 of
19506, Even assuminyg that a transfer ¢of function pursuant
to section 2 of Recrcganizatioa Flan Nlo. 26 was indeed made,

- we neverthalesa cannot accapt the General Counsel's con-

tention that funds of the Secret Service became available,
and rewsain 8o, by virtue of section 4 alone, for the
purpose of protecting the Secretary.
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Section 4 of Reorganization Plan No. 26" provides
for the transfer, in order to carry out the provisions
of the Plan, of "unexpended balances (availavle or to
be made available) of aporopriations, allocations and
other funds * * *_ " The General Counsel contends that
the effect of the parenthetical phrase "available or to
be made available” in section 4 is "to transfer all
future appropriations even before they are made.” We

cannot agrse.

First, the literal language of section 4 does not
support this view. W¥Wnat is authorized thereby to be
transferred is not "appropriations" but rather "unexpended
balances"” of appropriaticns; the parenthetical phrase
"available or to be made available” modifies "unexpaended
balances.” See, in this connection, the Reorganization
Act of 1949, June 23, 19%49, ch. 2285, 63 Stat, 203, which
is the legislative authority for the formulation of
Reorganization Plan Ko. 26, and which states that any
reorganization plan shall:

“* ® % gmake provision for the transfer
of such unexpended balances of appropriations,
and of other fundsg, available for use in
connection with any function or agency
affected by a reorcanization, as he [the
President] deems necessary ¥ ¥ * but such
unexpended balances so transferrad shall be
used only for the purposess for which such
appropriation was originally mada * % * ¥

-8 4(4), 63 Stat. 203, 204, '

It seens ev1d°nu that the "unexpended balances” which
are authorlzed to be transferred must be the balances of
appropriations which are, at the time of the transfer of
funds, available for obligation for purposes of protecticn

ofjofficials, rathexr than, as the Genaral Counsel contends,
tﬁg balances of appropriations not yet enacted. Indeed we
fail to see, nor does the General Counsel explain, how
an appropriation not yet made can be transferred.

Moreover, with respect to the transfer of balances
of funds already appropriated, it may be, as the General
Counsel argues, that a transfer of functions under section
2 of Reorganization Plan No. 26 could be accomplished
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without formality, but a transfer to the Secret
Service appropriation account of a portion of the
unexpanded balance of funds from the Cffice of the
Secretary aposropriation account, urnder section 4 of
Reorganization Plan Ho. 26, would presumably be
accomplighed by some written evidonce of the transfer,
The General Counsel does not contend that any such
transfer of funis actually took place.

The Genaral Counsel argues in the alternative
that, even absent section 4 of Rsorganization Plan
No. 26 of 1250, once the Secretary has excrcised
the authority to transfer the function of protzcting
himself, it becomes a continuing function of the
Secret Service, and appropriaticns for naecessary
axpenses for tho operation of the Secret Servicge
becone available thercafter for the transferred
function, However, to say that, as a result of the
tranafer, the exgense of qrohectiuq the Secretary
becowes a “neceszary expanse” for the operation of
the Jecerat Servicz is to heg the question which,
fundanentally, is whether the Secretary may, by
adrinistrative action, and without disclosure to
tne Congress, make tha Secret Service appropriation
available for vurposes for which, by virtue of
18 U.s.C. B ’3 6(a), it would otherwise not ba
avalilable.

The answer to this guestion, in our view, must
be that he may not, at least vhere there has been no
mention, either in the Sacrat Service appropriation

tself or in the material submitted to tha Cougress
to support it, that it ig intended to ke usad for '
protection of the Secretary. In that respect, we
said in 54 Cowp. Gon. 624, at 62%, taat:

% % * the Secret Service, although
subject to the direction of the Secretary
of the Treasury, derives its operating
authority with respact to providing protacticn
generally from 1§ U.S.C. 8 3056(a), and its
funds are therefore not available, without
specific authorization, to perfora protective
dutics rot authorized by that statute.”
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We find no new or comrelling reason to depart from
that statemant. To hold that Secret Service funds
have bacn avallable for protection of the Secretary,
where neither the appropriation acts, the reports,
the budget justifications, nor the testimony gave
any indication that such a uvse was intandad, would
be inconsistent with the express terms of 18 U.S5.C.
53056 (a). :

In speaking to this point, the General Counsel
argues that the lack of express reference to protection
of tha Sccretary does not negate the conclusion that

ne Secret Service appropriation is avallahle for that
purpose pecause:

% & & nsth the Treasury Security Force
and thes Executivae Protaction Service are
included under this appropriation as part of
the Szeret Service. 7There is, howaver, no
specific breakout by Force and Service. The
Preasury Sacurity Force guaruas Governnent
sacurities and ‘Preasury buildings. ‘this
necessarily includes protecting those in the
pulidings, including the Secrotary. Horeaver,
when the Secrcstary travels abroad, as he
frequently cdoes, he is an officicl razpresentative
nf tha Unit=3 States perforning special nissions
abroad. This entitles him to protection, at
Presidential direction, pursuant to 18 U.S.C.

- 3055 (a) itsaelf. Lastly, the Ixecutive Protection
Servica provides protaction to the Lxecutive
residence and any bullding in which white .
louse offices arxe located. The Sacretary of
the Traasury holds a nuasber of positions which
may well gualify his office as a 'whita House
office' in tha same way that the Office of
Hanzgement and Budget is such an office. It.
does not stretch the imagination, thereforse,
to find that protection of the Secretary is
subsunced (although not exprassly mentionod)
in the functions for tha parformance of which
the Saecret Service appropriation is made.
Conseguently, the budget estimates susport
ratiher than detract froa the conclusions
reached abova. : :

-7 -
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) “Lastly, having three discrete protective
services~-i.e., the Secrat Sexrvice, tiie Exccutive
Protection Service and the Treasury Security
Force--undar his jurisdiction, it makes eminent
good sense taat the Secretsry would turn to

thase for such protection as may be required

for his person. Conversely, it would not nake
sense to create anothar protective soarvice on

his immediate staff for this surpose. Having
once turned to thase existing services, all
funded from the same aporopriation aﬂ? under

the supervision of the pRirsctor of the Secret
Sarvice., and a2aving a continuing nead for such
protection, it would follow that the funding

for such protection should come from, and be

the continuing responsibility of, tiia Secrat
Sarvice. This is, in fact, what has historically
transpired.”

We acknowledged in 54 Comp. Gen. 624 that orotection
of the 8ccrst*“, oy tug Treasury Security Foree, to the
extent its duties as szt forth in the Secret Sarvice
budgaet justificatien involve such: protection, is authorized.
Ag we thon pointed out, those duties include the rasponsi-~
bility for protecting life and wronarty in Departusent
buildings and for providing security for the Secrctary's
press coniérenc:s. It iz likewise clear that, under the
explicit aathority of 15 U.5.C. § 30536(a), the President
may direct grohaction of ths Secretary when the focretary
travels abreas on spacial missions as an official repreoscenta-
tive of the United States. Assuming, arguendoa, that the
Secretary's dotlass nake his office a "Prezidential office”
within the kcmﬁing of 3 U.S.C. B8 232 (1879), sestting forth
the duties of tha Cxacutive Protaoctive Service (referxred
to in the abvove guotation as the “Executive Protection
Service™), thcen certainly Secret Service funds would be
availabla to enable the Exscutive Protective Service to
carxy out its cduty under that law to protect, not the
parson of the Secretary as sucih, but the building in which
tha Presidential office is located.

However, we cannot agree with the General Counsel that
the c¢onclusion to ba drawn from the foregyoing is that “pro-
toction of tia Secretary is subsumad (although not expressly
mentionud) 4n the functions for the performance of which the
Secret Service appropriation is nade.* Rather, if any
gsignificance is to be given to the information concarning
the Treasury Sescurity Force and the LExecutive Protactive
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Service, it would seem to be that Secret Service funds
are available for protection of the Secretary only in
ths limited circuaatances described. That is, he c¢an
be protectazd by the Treasury Security Porce, but only
at the Treasury buillding or at press conferences, and
by the Executivae Protective Service, again only at his
building (assusing that his is a "brasidential office},

“but he canrnot be protected by the Sacret Service,

except when on a mission abroad at the direction of the
President. )

The General Counsel argues furthner as follows:

“7o the extent that any Sacretary
received Secret Service protection prior to
January 28, 1375, the c¢osts thereof were
charged to the Secret Szrvice appropriation
for Salaries and Dxpanses. Thls auproach
has beea consistently followed, at least,
since the tenurs of Scserstary Morgenthau.

In fact, thz costes thereof have been con-
sistently included in the buldget raquest

for the 3ocret Servics Salaries ana fipensces
appropriation. Admittadly this fact is

hard to denxonstrate, sinca the budget

estinates subnitted each year by the Presi-

dent (se2 for example the Appendix to the

Budget of the United States, 1375, at pp.
747-749) do not make any express mention of

it. Mdowaver, thase samz estimates make
reforence to protection of persons only

in the narrative vortion and, in that
connaction, essentially restate the substance

of 18 U.5.C. 3256 and 3 U.S.C. 202 and 203a.
liowhere in tho prescentation is there a

breakdowr of the cost of irdividual protsction.
This is deliberate. It i3z part of the protection
afforded such persons to guaré closely the
identity of the protectees and tae number of
Secret Service personnel assigned to protect
each individual. In view,of this, the

estimates (i.2., tables) do nct provide

figures on the cost of protection of persons;
such cost i3 subsumed under the ogher categories.
The narrativs doess idantify the psrsons
protected: i.e., where classes of persons

are nentionad tnere is no further identifica-
tion of thoss who make up the class. lience,

-9 -~
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it i3 consistent that protection of the
Secretary would not be snecifically
rentioned beacausa, as the Comptroller
‘Ceneral etated in his decision, the
Secratary of tihe Trecasury is not ons of
those persons for whom 18 U,S.C. 3556
"expressly authorizes protection. HNeverthe-
less, it is a fact that the Secrat Service
budgat estimates, including spscifically
those for PY 1275, have includei the cost
of providiny protection to the Sacretary.

*the absence of specific mention of
Secretarial protection has, parhaps, misled
the Comptroller General. Conzzgquently, we
propese to present testimony in support of
the Secret Sarvice appropriation {or the
fiscal year 1976 which fully disclozes
that such appropriation includes funds
for tha protection of the Sacretary. Ve
alsc propevse to include narrative languag
in support »f any futurza Secret Eervice
aprropriction which will make that fact
clear. Thesa two stens siaould resolve
the guestions raissd by the Comptrollerx
General for the future.”

Wae do not dispute that the Department's bhudget
raquasts have in fact incliuled amounts sufficient to
allow the Secret Service to protect the Secrstary,
dowever, wWe rejact theo suggescion that the nead for
secrecy somaelow justified the failure of the Depart-
meant to reveal to the Congress the intended uvsze of

hose funds. Tae fundamental issue is not viztiher
the Comptroller General may have pzean misled, but
whether the Coniress was misled. _

tothing in this or our earlier decision reqguires
the public disclosure of any information the release
of wiuich would, in the judgment of the Secrctary,
compronise the effactiveness of the protection. lowever,
naither do we condone the practice of not disclosing
to the Congress the intended use of an appropriation
whare, &s in this instance, that use is for a purpose
not autherizad by the applicatle legislation. The

- 10 -
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Departnent was not justified in failing to raveal
that its requests for funds for the Secret Service
have included aaounts intended to be used for
protection of the Secroetary.

Concerning the argument that nondisclosure of
the identities of protcctees is necessary as part of
the protection, in logic it would apgear at least
as likely that punlic knowledye of protection would
deter attacks. In any event, even azsuning that
ability to protect an individual is enhanced if the
fact of wrotaction is not publicly known, this
argumnent cannot pe ussd to justify nondisclosure to
the Congress. Various mechanisms exist for offering
confidential information to the Congress if that is
thought necessary in & particular case.

Morecover, ths idantities of protecteaes whose
protection is authorized by 1% u.5.C. € 3356(a) are
in effect discloscd by that statute. The law authorizes
tue protection of the President and his imaediate
fanily, the Vice-President and (by virtue of Fud. L.
Lo. 93-381, 62 Stat. 613 {(rugust 21, 1274)) his

imacdiate family, and of former Presidents end their
Wives, as well as their wilows and chaildren undar
csrtain condit

ions. In evary case, the identity of

is osvious. VYVisiting hieads o State

or Govarnnent and major Preszidential or Vice-Prasidential
candidates are also sntitled to protecition; there would
ordinarily be no doubt as to the identity of sucsh
individuals.

Only in the casa2s of protection ¢f distinjyuished
foreign visitors to tne United States (who are not
hezds of State or Govarnment) or of official repre-
sontatives of the United States performing spacial
missions abroad, mwoth of which classes are entitleld
to protection if the Fresident so directs, is the
identity of those entitled to protection not readily
apparent. Even in those cases, identification in the
statute of tha classes entitled to protection makes
it possibls to speculate with some expectation 6f
accuracy taat cartain individuals would bs likely to
be 5 receiving protection.

It thus becomes apparent that the principle that

it is necessary "to guard clesely the identity of the
protectoes, ® which the General Counsal offers as the

- 11 -
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justification for failura to disclose the protection
of the Secretary, £inds its primary application in the
kind of cass now before us, whers thes law does not
authorize such protecticn to bz provided., Ve cannot
agree taat nondisclosure is justified in such circum-
stances. Accordingly, we reaffirm our conclusion in

54 Comp. OG2n. 624 that the use of Becret Service funds
for the protection of the Secretary of the Treasury was
improp=r.

The Department has now made known to the Congress,
in connection with the fiscal year 157& appropriation
reguast for the Secrat Service, that it intends to use
that appropriation for protection of the Secretary.

The Congress has apparently accuiescad to tnat proposal.
The Henate Repor: on the Trceasury, Postal Scervice, and
Genperal CGovernment appropriation Act, 1976, stetes that
one of tho functions of tha Secret Service is to provide
for the protection of the Secretary of the Treasury., as
reguired. 5. Hep. Ho. 94-224, 19 (13735). Horaeover,
althouyn it is not reflected in the budget justification
or the iovusze feport, reprasantatives of the Department
of tinz Treoasury testified in Bouse hearings on the
appropriction reguast for fiscal year 1276 that
Secratary Simon is receiving protection, fanded frox
the Secret Servics appropriation, and that tic regusst
for fiscal year 1%7¢ Yunding for the Secret Seyvios
includad amounts intended to be used for that purpose.
dearings on the Treasury, Fostal Service, and Gaenzral
Governnent aAppropriations for Fiscal Yoar 197c Safore
a Subcommittes of taoe House Comni
g4th Cony., lst Sess,., 782-53 (197%).

a

vy

In view of this aistory, we conclude that funds _
appropriated to the Secret Service for fiscal year 1576
by the Treasary, Postal Service, and General Govoernment
Appropriations Act, 13576, Pub. L. Ko. §4~91, approved
August 3, 13975, are available for protection of the
Secretary. This conclusion of course cannot be taken
to maxe apwropriations to thn Secret Servics for sub-
sequent fiscal years available for protection of the
Secretary. Unless the law is amended to authorize tue
Secret Service to protect the Sccretary of the Treasury,
the ovailability of sach annual appropriation for that
purposa mast te determined by reforence to the terms
of tha appropriation act and its nistory.

- 12 -
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Since funds appropriated to the Secret Service
by Pub. L. No. 94-91 are available for protection of
the Secretary, the only period to which the requirement
of 54 Comp. Gen. 624-~to charge the protection of the
Secretary to the appropriation for the Office of the
Secretary--now applies is from the date of that decision,
January 28, 1975, until the close of fiscal year 1975,

~June 30, 1975. With raspect to that period, as recognlzed

above, it is not disputed that funds were included in
the budget request of the Secrat Service, albeit without
disclosure, for protection of the Secretary.

While we have not changed our view that that use
was not authorized, the Department was apparently acting
in the belief, in good faitn, that its procedure was
proper. Our purpose is not to penalize the Department,
but simply to put a stop to the unauthorized practice.
That purpose has been achieved, and the Congress has made
the Secret Service appropriation for fiscal year 1976
available for the purpose of protecting the Secretary.
Accordingly, the cost of protection of the Secretary
of the Treasury during the pericd January 28 to June 30,
1975, will not be required to be reimbursed from the
appropriation for the Office of the Secretary. Our
decision in 54 Comp. Gen. 624 is modified accordingly.

SIGNED ELMER B. STAATS,

Comptroller General
of the United States
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